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August 3, 2005

Sid Knight

ORAL ROBERTS UNIVERSITY
7777 S. Lewis Ave.

Tulsa, OK 74171

Dear Sid:

During our copyright presentation in May, some questions were asked concerning fair
use of copyrighted works in the classroom. Bob Spoo and I responded that while the fair use
privilege applies to academic and educational settings just as to other settings, Congress back in
1976 acknowledged the usefulness of certain “Guidelines for Classroom Copying” that had been
worked out by an ad hoc committee - appointed by Congress - composed of representatives of
educational institutions, author groups, and the publishing industry. The text of the Guidelines,
taken from the legislative history of the 1976 Copyright Act, is included below, verbatim. Please
note that the Guidelines are recognized to be conservative estimates of what fair use is in the
classroom; by no means should the Guidelines be viewed as exhausting the full scope of fair use.

In a joint letter to Chairman Kastenmeier, dated March 19, 1976, the representatives of
the Ad Hoc Committee of Educational Institutions and Organizations on Copyright
Law Revision, and of the Authors League of America, Inc., and the Association of
American Publishers, Inc., stated:

You may remember that in our letter of March 8, 1976 we told you that the negotiating
teams representing authors and publishers and the Ad Hoc Group had reached tentative
agreement on guidelines to insert in the Committee Report covering educational
copying from books and periodicals under Section 107 of H.R. 2223 and S. 22 (this
section), and that as part of that tentative agreement each side would accept the
amendments to Sections 107 and 504 (this section and section 504 of this title) which
were adopted by your Subcommittee on March 3, 1976.
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We are now happy to tell you that the agreement has been approved by the principals
and we enclose a copy herewith. We had originally intended to translate the agreement
into language suitable for inclusion in the legislative report dealing with Section 107
(this section), but we have since been advised by committee staff that this will not be
necessary.

As stated above, the agreement refers only to copying from books and periodicals, and
it is not intended to apply to musical or audiovisual works.

The full text of the agreement is as follows:

AGREEMENT ON GUIDELINES FOR CLASSROOM COPYING IN NOT-FOR-
PROFIT EDUCATIONAL INSTITUTIONS WITH RESPECT TO BOOKS AND
PERIODICALS

The purpose of the following guidelines is to state the minimum and not the maximum
standards of educational fair use under Section 107 of H.R. 2223 (this section). The
parties agree that the conditions determining the extent of permissible copying for
educational purposes may change in the future; that certain types of copying permitted
under these guidelines may not be permissible in the future; and conversely that in the
future other types of copying not permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is not intended to limit the types of
copying permitted under the standards of fair use under judicial decision and which are
stated in Section 107 of the Copyright Revision Bill (this section). There may be
instances in which copying which does not fall within the guidelines stated below may
nonetheless be permitted under the criteria of fair use.

GUIDELINES

Single Copying for Teachers
A single copy may be made of any of the following by or for a teacher at his or her

individual request for his or her scholarly research or use in teaching or preparation to
teach a class:

A chapter from a book;

An article from a periodical or newspaper;

A short story, short essay or short poem, whether or not from a collective
work;

A chart, graph, diagram, drawing, cartoon or picture from a book, periodical,
OT newspaper;

Multiple Copies for Classroom Use Multiple copies (not to exceed in any event more
than one copy per pupil in a course) may be made by or for the teacher giving the
course for classroom use or discussion; provided that:

A. The copying meets the tests of brevity and spontaneity as defined below; and,
B. Meets the cumulative effect test as defined below; and
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C. Each copy includes a notice of copyright

Definitions
Brevity

Poetry:

A complete poem if less than 250 words and if printed on not more
than two pages or,

from a longer poem, an excerpt of not more than 250 words.

Prose:
Either a complete article, story or essay of less than 2,500 words, or
an excerpt from any prose work of not more than 1,000 words or 10%
of the work, whichever is less, but in any event a minimum of 500 words.
(Each of the numerical limits stated in "i" and "ii" above may be expanded to permit the
completion of an unfinished line of a poem or of an unfinished prose paragraph.)

Illustration: One chart, graph, diagram, drawing, cartoon or picture per
book or per periodical issue.

"Special" works: Certain works in poetry, prose or in "poetic prose"
which often combine language with illustrations and which are intended sometimes for
children and at other times for a more general audience fall short of 2,500 words in
their entirety. Paragraph "ii" above notwithstanding such "special works" may not be
reproduced in their entirety; however, an excerpt comprising not more than two of the
published pages of such special work and containing not more than 10% of the words
found in the text thereof, may be reproduced.

Spontaneity

The copying is at the instance and inspiration of the individual teacher, and

The inspiration and decision to use the work and the moment of its use for maximum
teaching effectiveness are so close in time that it would be unreasonable to expect a
timely reply to a request for permission.

Cumulative Effect

The copying of the material is for only one course in the school in which the copies are
made.

Not more than one short poem, article, story, essay or two excerpts may be copied from
the same author, nor more than three from the same collective work or periodical
volume during one class term.

There shall not be more than nine instances of such multiple copying for one course
during one class term.

(The limitations stated in "ii" and "iii" above shall not apply to current news periodicals
and newspapers and current news sections of other periodicals.)

Prohibitions as to I and II Above
Notwithstanding any of the above, the following shall be prohibited:
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Copying shall not be used to create or to replace or substitute for anthologies,
compilations or collective works. Such replacement or substitution may occur whether
copies of various works or excerpts therefrom are accumulated or reproduced and used
separately.

There shall be no copying of or from works intended to be "consumable” in the course
of study or of teaching. These include workbooks, exercises, standardized tests and test
booklets and answer sheets and like consumable material.

Copying shall not:

substitute for the purchase of books, publishers' reprints or periodicals;

be directed by higher authority;

be repeated with respect to the same item by the same teacher from term to term.

No charge shall be made to the student beyond the actual cost of the photocopying.

Agreed March 19, 1976.

Ad Hoc Committee on Copyright Law Revision:

By Sheldon Elliott Steinbach.

Author-Publisher Group:

Authors League of America:

By Irwin Karp, Counsel.

Association of American Publishers, Inc.:

By Alexander C. Hoffman.

Chairman, Copyright Committee.

In a joint letter dated April 30, 1976, representatives of the Music Publishers'
Association of the United States, Inc., the National Music Publishers' Association, Inc.,
the Music Teachers National Association, the Music Educators National Conference,
the National Association of Schools of Music, and the Ad Hoc Committee on
Copyright Law Revision, wrote to Chairman Kastenmeier as follows:

During the hearings on H.R. 2223 in June 1975, you and several of your subcommittee
members suggested that concerned groups should work together in developing
guidelines which would be helpful to clarify Section 107 of the bill (this section).
Representatives of music educators and music publishers delayed their meetings until
guidelines had been developed relative to books and periodicals. Shortly after that work

was completed and those guidelines were forwarded to your subcommittee,
representatives of the undersigned music organizations met together with
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representatives of the Ad Hoc Committee on Copyright Law Revision to draft
guidelines relative to music.

We are very pleased to inform you that the discussions thus have been fruitful on the
guidelines which have been developed. Since private music teachers are an important
factor in music education, due consideration has been given to the concerns of that

group.

We trust that this will be helpful in the report on the bill to clarify Fair Use as it applies
to music. The text of the guidelines accompanying this letter is as follows:

GUIDELINES FOR EDUCATIONAL USES OF MUSIC

The purpose of the following guidelines is to state the minimum and not the maximum
standards of educational fair use under Section 107 of H.R. 2223 (this section). The
parties agree that the conditions determining the extent of permissible copying for
educational purposes may change in the future; that certain types of copying permitted
under these guidelines may not be permissible in the future, and conversely that in the
future other types of copying not permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is not intended to limit the types of
copying permitted under the standards of fair use under judicial decision and which are
stated in Section 107 of the Copyright Revision Bill (this section). There may be
instances in which copying which does not fall within the guidelines stated below may
nonetheless be permitted under the criteria of fair use.

A. Permissible Uses
Emergency copying to replace purchased copies which for any reason are not

available for an imminent performance provided purchased replacement copies shall be
substituted in due course.

(S

.3 (a) For academic purposes other than performance, multiple copies of excerpts
of works may be made, provided that the excerpts do not comprise a part of the whole
which would constitute a performable unit such as a section, movement or aria, but in
no case more than 10% of the whole work. The number of copies shall not exceed one
copy per pupil.
(b) For academic purposes other than performance, a single copy of an entire
performable unit (section, movement, aria, etc.) that is,
confirmed by the copyright proprietor to be out of print or

2. unavailable except in a larger work, may be made by or for a teacher

solely for the purpose of his or her scholarly research or in preparation to teach a class.

et

3. Printed copies which have been purchased may be edited or simplified
provided that the fundamental character of the work is not distorted or the lyrics, if any,
altered or lyrics added if none exist.
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4. A single copy of recordings of performances by students may be made for
evaluation or rehearsal purposes and may be retained by the educational institution or
individual teacher.

5 A single copy of a sound recording (such as a tape, disc or cassette) of
copyrighted music may be made from sound recordings owned by an educational
institution or an individual teacher for the purpose of constructing aural exercises or
examinations and may be retained by the educational institution or individual teacher.
(This pertains only to the copyright of the music itself and not to any copyright which
may exist in the sound recording.)

B. Prohibitions

1 Copying to create or replace or substitute for anthologies, compilations or
collective works.
Z Copying of or from works intended to be "consumable" in the course of study

or of teaching such as workbooks, exercises, standardized tests and answer sheets and
like material.

3. Copying for the purpose of performance, except as in A(1) above.

4. Copying for the purpose of substituting for the purchase of music, except as in
A(1) and A(2) above.

5. Copying without inclusion of the copyright notice which appears on the
printed copy.

The problem of off-the-air taping for nonprofit classroom use of copyrighted
audiovisual works incorporated in radio and television broadcasts has proved to be
difficult to resolve. The Committee believes that the fair use doctrine has some limited
application in this area, but it appears that the development of detailed guidelines will
require a more thorough exploration than has so far been possible of the needs and
problems of a number of different interests affected, and of the various legal problems
presented. Nothing in section 107 or elsewhere in the bill is intended to change or
prejudge the law on the point. On the other hand, the Committee is sensitive to the
importance of the problem, and urges the representatives of the various interests, if
possible under the leadership of the Register of Copyrights, to continue their
discussions actively and in a constructive spirit. If it would be helpful to a solution, the
Committee is receptive to undertaking further consideration of the problem in a future
Congress.

The Committee appreciates and commends the efforts and the cooperative and
reasonable spirit of the parties who achieved the agreed guidelines on books and
periodicals and on music. Representatives of the American Association of University
Professors and of the Association of American Law Schools have written to the
Committee strongly criticizing the guidelines, particularly with respect to multiple
copying, as being too restrictive with respect to classroom situations at the university
and graduate level. However, the Committee notes that the Ad Hoc group did include
representatives of higher education, that the stated "purpose of the * * * guidelines is to
state the minimum and not the maximum standards of educational fair use" and that the
agreement acknowledges "there may be instances in which copying which does not fall
within the guidelines * * * may nonetheless be permitted under the criteria of fair use."
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The Committee believes the guidelines are a reasonable interpretation of the minimum
standards of fair use. Teachers will know that copying within the guidelines is fair use.
Thus, the guidelines serve the purpose of fulfilling the need for greater certainty and
protection for teachers. The Committee expresses the hope that if there are areas where
standards other than these guidelines may be appropriate, the parties will continue their
efforts to provide additional specific guidelines in the same spirit of good will and give
and take that has marked the discussion of this subject in recent months.

We hope that the above might be of use to you and your colleagues. Please let me know
if we can answer any questions.

Rachge] Blue of
DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.
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